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FEDERAL !NcoME TAX- WHAT CoNSTITU'l'Es AccmENT oR

22(b)(5)-Plaintiff brought this action to
recover federal income tax paid by him for the year 1945 on a sum of $1800
which plaintiff received from his employer pursuant to a "free!' sickness benefits
plan which plaintiff's employer had in effect, claiming that this amount was
excludable from gross income under section 22(b)(5) as "amounts received
through accident or health insurance."1 Plaintiff's employer was an insurance
company with authority to write health and accident insurance, and "free" protection was given to all full-time salaried home and branch office employees who
could pass a satisfactory medical examination. Many ordinary features of a typical health insurance policy were present except that no premium was paid by
the employee. The district court held that the employer was under no contractual liability to pay these benefits because of the lack of consideration for the
employer's promise, and that therefore there was no "insurance." On appeal,
held, reversed, there is adequate consideration present in the agreement of employment, creating a valid and enforceable "insurance" contract and making the
payments to the plaintiff pursuant thereto excludable from gross income under
section 22(b)(5). Epmeier 11. United States, (7th Cir. 1952) 199 F. (2d) 508.
While section 22(b)(5) of the Internal Revenue Code has given rise to
numerous administrative rulings, the writer has been able to find few reported
cases construing this provision, and the principal case is believed to be the first
which rests squarely on the interpretation of the word "insurance" used therein.
HEALTH INSURANCE UNDER SECTION

1 I.R.C., §22(b)(5) provides: " ••• amounts received through accident or health
insurance or under workmen's compensation acts, as compensation for personal injuries or
sickness, plus the amount of any damages received whether by suit or agreement on account
of such injuries or sickness •.•" shall not be included in gross income.
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Benefits received by way of workmen's compensation required by state law, are
expressly excludable under this section.2 However, ordinary sick-leave payments
made by many employers, being neither workmen's compensation nor a form of
insurance, but merely in lieu of wages, must be reported as gross income.3 To
be excludable, benefits received pursuant to a health and accident insurance
policy must be compensation for personal injury or siclmess.4 In determining
whether a certain association or fund constitutes "insurance" within section
22(b)(5), the Bureau of Internal Revenue has required that the member or
employee have an indefeasible right to receive the benefits.5 The most prolific
source of Bureau rulings appears to be benefits paid to employees under statutes
requiring employers to provide for non-occupational injury and siclmess benefits.
These statutes typically provide for contributions by both employer and employees, and give the employer an option to participate in the state plan or to set up
an approved plan of his own. Until 1952, such benefits were excludable by
employees as a form of health or accident insurance.6 It was stated that it made
no difference whether such payments were made from the state insurance fund,
by an insurance company under an insurance contract, or under an approved
self-insured plan.7 But in November 1952 the Bureau reversed its position as to·
a self-insured plan of an employer, and held that such benefits received by an
employee are includible in gross income.8
It would seem that the principal case is sound as confined to its facts. It is
not essential to an insurance contract that the insured pay a premium if there
is other consideration moving to the insurer.9 But the government may contend
that the reasonable value of the premiums assumed by the employer is additional

2 Payments received by New York City firemen and policemen on pensions for total
permanent disability arising out of their duties are in the nature of workmen's compensation and exempt. I.T. 3877, 1947-2 Cum. Bul. 15. To the same effect is Frye v. United
States, (D.C. D.C. 1947) 72 F. Supp. 405.
8 These amounts are ordinarily charged to operating expenses, similar to wages. See
Blackbum v. Commissioner, 15 T.C. 336 (1950) and G.C.M. 23511, 1943-1 Cum. Bul.
86. Parenthetically, it may be noted that similar sick leave benefits may be immune from
social security taxes. I.R.C., §l426(a)(2).
4 Thus an assignee of the proceeds of such a policy in satisfaction of a debt may not
exclude them. Peoples Finance & Thrift Co. v. Commissioner, (5th Cir. 1950) 184 F.
(2d) 836.
5 An employee's association was held to constitute "insurance" in I.T. 3928, 1948-2
Cum. Bul. 9 because the members had an indefeasible right to receive such benefits, but a
contrary result was reached in I.T. 3738, 1945-1 Cum. Bul. 90 because it was stated that
no employee is to have a claim against the fund. See also Treas. Reg. 111, §29.3797-7
which specifically relates to such an employee's association as "insurance."
6Relating to the New York law, I.T. 4060, 1951-2 Cum. Bul. 11; the New Jersey
law, I.T. 4000, 1950-1 Cum. Bul. 21; the California law, I.T. 4015, 1950-1 Cum. Bul. 23.
7J.T. 4060, 1951-2 Cum. Bul. 11.
s I.T. 4107, 1952 Cum. Bul. No. 23, p. 5, Nov. 10, 1952.
9 The leading case for this proposition is Ollendorff Watch Co. v. Pink, 279 N.Y. 32,
17 N.E. (2d) 676 (1938), where it was held that a seller of watches who gave "free"
protection against loss for any reason during one year after purchase was engaged in the
insurance business. See also, Hunt v. Public Mutual Benefit Foundation, (3d Cir. 1938)
94 F. (2d) 749.
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compensation to the employee and includihle in his gross income. 10 In light of
recent rulings, it seems improbable that the government will follow the principal
case. In any event, any similar benefits should he, and no doubt will he, scrutinized carefully, and the exclusion limited to cases where the employee has an
indefeasible right to receive such benefits, and where the payments are made
from an insurance fund to compensate an employee for a bona £.de illness or
injury.
Marvin 0. Young
1o This raises the question of whether the reasonable value of such premiums are
"realized" income within the general language of §22(a) defining gross income. The regulations provide that premiums paid by an employer on group life insurance of his employees
are not income to the employees. Treas. Reg. 111, §29.22(a)-3. But this has been construed to relate only to term insurance, not a more permanent type of life insurance. Mim.
6477, 1950-1 Cum. Bul. 16. If by analogy, permanence is the criterion, health insurance
would seem to be more like the term insurance, and hence the reasonable value of such
premiums would not be income to employees. A 1943 Treasury letter holds that premiums
paid by the employer on group health insurance policies do not constitute additional income
to employees. See l P-H Fed. Tax Serv. (1953) ,17715-C. Cf. I.T. 4010, 1950-1 Cum.
Bul. 30, as limited by I.T. 4075, 1952-1 Cum. Bµl. 13, which holds that amounts paid by
an employer on behalf of his employees under the New York non-occupational disability
benefits law are additional income to the employee. See also, l MERTENS, LAW OP FEDERAL
INco:ME TAXATION 377 (1942), for discussion of doctrines of realization and constructive
receipt as applied to insurance premiums paid by an employer.

